The difficulty about finding a violation of section
77.1006 (a) is that all of the witnesses to this fall of the
highwall stated that the wall, just before it fell, looked as
well as it had for some time, and that they did not see any-
thing that would indicate that it was about to fall.  So if
one takes that testimony, by itself,, then he would conclude
that there is no way that Peabody could have been aware that
men were working near a highwall which was hazardous.

The Commission has held that an operator is liable
without regard to fault for the occurrence of a violation.
United States Steel Corp., 1 PMSHRC 1306, 1307 (1979).  Con-
sequently, Peabody may be held liable for the violation despite
the fact that the record contains evidence tending to show that
Peabody may not have been at fault for occurrence of the viola-
tion.  In addition to the statements, referred to above, of
witnesses who said that they could not have determined from
looking at the wall, prior to its fall, that a massive rock
fall was about to occur, there is testimony by the superin-
tendent, Leonard Hughes, and by the explosives expert, Bob
Hart, to the effect that the company went to the blast casting
method in order to achieve economies, and it did so based on
the fact that blast casting had been done at other Peabody
mines without any apparent problems.  The evidence discussed
above makes it difficult to say that management was necessar-
ily at fault for using blast casting at the 1150 No. 2 Pit,
particularly since mine officials had tried that method at
the 5900 Pit and had had no problems, but that was a different
kind of operation, with a shovel instead of a dragline.

On the other hand, there is considerable evidence to sup-
port a conclusion that Peabody ought to be held at fault for
the violation of section 77.1G06(a).  For example, when MSHA
was conducting its investigation, the coal loader operator,
Raymond Speicher, said that he did not like vertical walls;
that they have given a lot of trouble.  He specifically stated
that after they started using blast casting, there was "ragged
looking highwall, rocks breaking out every now and then.  I '
always like a sloped bank myself" (Exhibit B, p. 41).
Speicher also was of the opinion that: rain had gone into a
crack behind the large hunk of wall that fell out and had
weakened it, and that that accounted for the fact that it
fell,

Mike Denton, the oiler on the coal-loading machine, also
stated that he prefers the slope, and it seems that the slope
is a safer wall (Exhibit B, p. 42).

Ron Sutton, the tractor operator, stated that he does
not like the vertical highwall at all.  He said they had a
slide just after that highwall was opened up, and they had to
go back and reclean it.  He also pointed out about the bags
of powder that he found unexploded.  He stated that he was
afraid to haul the explosives on his tractor and that he put

530eet  from the highwall"   (Exhibit   3,   p.   4}
